IN THE CIRCUIT COURT OF THE THIRTEENTH JUDICIAL CIRCUIT
OF THE STATE OF FLORIDA, IN AND FOR HILLSBOROUGH COUNTY

CIVIL DIVISION
AFO IMAGING, INC.,, as assignee, CLASS REPRESENTATION
individually, and on behalf of all those
similarly situated, Case No.: 08-CA-021533
Plaintiff, Division: C
VS.
Consolidated with AFO Imaging, Inc. v.
PEAK PROPERTY AND CASUALTY Nationwide Mutual Fire Insurance Company,
INSURANCE CORP.,, ¢t al., et al., Case No. 08-CA-021531

Defendants.
/

ORDER ON COMPETING MOTIONS FOR SUMMARY JUDGMENT

THIS CAUSE came before the Court on October 6, 2009, November 23, 2009, and
December 22, 2009 concerning: (1) the "Motion for Partial Summary Judgment" filed by
Plaintiff AFO Imaging, Inc. (the "MRI Provider"), as assignee, individually, and on behalf of
all those similarly situated; and (2) the "Joint Motion for Summary Judgment" filed by the
Defendants, Nationwide Mutual Fire Insurance Company, Nationwide General Insurance
Company, Titan Indemnity Company, Nationwide Mutual Fire Insurance Company, Nationwide
Property & Casualty Insurance Company, Nationwide Assurance Company, Allied Property &
Casualty Insurance Company, Depositors Insurance Company, Victoria Select Insurance
Company, Victoria Fire & Casualty Insurance Company, Peak Property and Casualty Insurance
Corp., Dairyland Insurance Company, a/k/a Sentry Insurance, A Mutual Co., and SIAMCO
(collectively, the "Insurance Companies"). The Court, having considered the parties' motions

and related memoranda of law, the record, and the arguments of counsel, hereby




ORDERS AND ADJUDGES as follows:
Introduction

1. The pleadings, stipulations, and admissible evidence of record demonstrate that
there is no genuine issue as to any material fact, and that the MRI Provider and the class are
entitled to a partial judgment as a matter of law on theif claims for declaratory relief concerning
the' proper interpretation and application of Section 627.736(5)(a)2.f, 3, and 4, Florida Statutes
(2007-2008).! Therefore, based on the findings and conclusions set forth below, the MRI
Provider's motion for partial summary judgment is hereby GRANTED, the Insurance
Companies' joint motion for summary judgment is hereby DENIED, and the Court hereby
provides the declaratory relief set forth herein as a matter of law.

2. These consolidated class action lawsuits involve a dispute over the proper
interpretation and application of the statute that governs personal injury protectioﬁ ("PIP")
insurance benefits in the State of Florida. The MRI Provider and thé class seek declaratory
relief, injunctive relief, and damages against the Insurance Companies for allegedly underpaying
PIP benefits associated with MRI services provided to PIP insureds in the State of Florida since
January 1, 2008.

3. . Both of the above-styled lawsuits are brought by the same MRI Provider and raise
identical legal issues arising under the same statutory provisions. On May 27, 2009, by
stipulation of all parties, the Court consol_idated the two cases” and entered stipulated orders .
granting class certification. On July 10, 2009, the Court entered amended stipulated orders
granting class certification, an order approving class notices, and a case management conference.

order setting forth a procedure for the parties to present competing summary judgment motions.

! Citations herein to the "2007-2008" versions of the personal injury protection ("PIP") statutes refer to the versions
in effect since January 1, 2008, as adopted in Chapter 2007-324, Laws of Florida (2007) and Chapter 2008-220,
Laws of Florida (2008).

? Thereafter, on July 31, 2009, Judge Ralph Stoddard in Division I, entered an order approving the consolidation,
and authorizing the consolidated cases to remain assigned to Judge James M. Barton, II in Division C.




4. To date, the parties have filed competing summary judgment motions, stipulated
facts, several memoranda of law, numerous exhibits,’ and proposed orders. The MRI Provider's
motion merely seeks partial summary judgment on its claim for declaratory relief, while the
Insurance Companies' motion seeks a summary judgment in their favor on all claims. The
hearing on these motions was conducted on October 6, 2009, November 23, 2009, and December
22, 2009.

5. It is undisputed that since January 1, 2008, the Insurance Companies have
routinely paid for non-emergency, non-hospital magnetic resonance imaging ("MRI") services
provided to PIP insureds based on Medicare's Hospital Outpatient Prospective Payment System
("OPPS") (ak.a., the "OPD fee schedule").® The Insurance Companies contend that the OPPS
amount is part of the participating physicians schedule of Medicare Part B. See, e.g., Stipulated
Facts (filed 9/29/09) at qq 12, 13, 20, 33d, 45d. The MRI Provider disagrees and contends that
PIP insurers are not authorized to rely on the OPPS amount.

6. As explained in the class certification orders, the stipulated facts, and the parties'

competing summary judgment motions, the core issue at this juncture is whether the Insurance

* On November 3, 2009, the MRI Provider submitted "Plaintiff's Notice of Filing Evidence in Support of Response
to Defendants’ Supplemental Memorandum of Law Concerning Competing Motions for Summary Judgment" which
included the affidavit of Angela O'Berry. That affidavit indicates that since January 1, 2008, numerous PIP
insurance companies (including Allstate, AIG, Progressive, Geico, Liberty Mutual, and others) have consistently
paid the MRI Provider's PIP claims in accordance with the MRI Provider's interpretation of Sections
627.736(5)(a)2.f, 3 and/or 4, Florida Statutes (2007-2008). On November 18, 2009, the MRI Provider submitted
"Plaintiff's Notice of Filing Supplemental Evidence Concerning Competing Motions for Summary Judgment."
Attached to that notice as "Exhibit A" is an Explanation of Benefits form, which purports to show that the
Nationwide Defendants recently paid a PIP claim for certain MRI services in accordance with the MRI Provider's
interpretation of Sections 627.736(5)(a)2.f, 3 and/or 4, Florida Statutes (2007-2008). By order dated December 2,
2009, this Court granted the Insurance Companies' motion to strike this evidence, over the MRI Provider's
objections, and that evidence has not been relied upon by this Court.

* Under the federal Medicare statutes and regulations, "OPD" refers to Outpatient Department. See, Amgen, Inc. v.
Smith, 357 F.3d 103, 111 (D.C. Cir. 2004); Southwest Mississippi Reg. Medical Center v. Leavitt, 2009 WL
1011152, *1, n.2 (S.D. Miss. 2009). "OPPS" refers to the Hospital Outpatient Prospective Payment System. See, 42
CFR §416.164(4) and §419.1. The Insurance Companies concede that that the OPD fee schedule is the same thing as
OPPS. See, Defendants' Joint Motion for Summary Judgment at §33 ("... the OPPS (aka OPD) amount..."). See
also, 42 USC §1395/(t)(1)(A) and (B) (describing the OPD fee schedule as a "prospective payment system" for
"hospital outpatient services").




Companies are authorized by Sections 627.736(5)(a)2.f, 3 and/or 4, Florida Statutes (2007-
2008)° to cap the amount of PIP benefits paid to MRI providers by applying OPPS and/or any
other Medicare restrictions or limitations not specified in those sub-sections of the PIP statute.
For the reasons set forth below, this Court answers that question in the negative. °

Legislative History

7. In 1971, the Florida Legislature enacted the "Florida Motor Vehicle No-Fault
Law" in Sections 627.730 through 627.7405, Florida Statutes. See, Ch. 71-252, Laws of Fla.
(1971). Since then, Florida has operated under what is commonly known as a "no-fault" system
for certain automobile liability claims.

8. Before June 19, 2001, there was no specific statutory methodology for
determining the amount of MRI fees paid by PIP insurers. Instead, the pre-2001 version of
Section 627.736, Florida Statutes contemplated that MRI services would be paid based upon the
same "reasonableness" standard generally applicable to all other types of medical services
provided to PIP insureds.

0. As of June 19, 2001, the Legislature enacted Section 627.736(5)(b)5, Florida
Statutes (2001), which began imposing a new statutory methodology requiring PIP insurers to
pay MRI fees based on a fee schedule published by Medicare. See, Ch. 2001-271, Laws of Fla.
(2001). The 2001 version of Section 627.736(5)(b)S states: |

(5) CHARGES FOR TREATMENT OF INJURED PERSONS.—

.....

(b) ... 5. Effective upon this act becoming a law and before November 1,
2001, allowable amounts that may be charged to a personal injury protection
insurance insurer and insured for magnetic resonance imaging services shall not
exceed 200 percent of the allowable amount under Medicare Part B for year
2001, for the area in which the treatment was rendered. Beginning November 1,

> The parties do not seek any determinations concerning Section 627.736(1)(a) and/or 5(a)1, Florida Statutes (2007-
2008), and those subsections are not at issue in this case. See, Stipulated Facts at fn. 5.

8 While there exists no Florida appellate opinion discussing the issue decided herein, the instant order is consistent
with the result reached by the Honorable William P. Levens in AFO Imaging, Inc. v. Alpha Property &Casualty Ins.
Co., 16 Fla, L.. Weekly 533a (Fla. 13" Jud. Cir. Ct., April 13, 2009). Contra, Eric Bravo, et al., v. State Farm Fire
& Casualty Company, (Fla. 9™ Jud. Cir. Ct., January 14, 2010) (a copy of the Bravg order is attached as Exhibit A).
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